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Abstract: This chapter provides an historical account of the development of IP on the
African continent which highlights how the introduction of IP systems and their
transposed legislation displaced existing knowledge governance systems and entrenched a
primarily extractor-biased IP system. It discusses how this entrenchment in the post-
TRIPs era led to compliance confidence crisis in which ill-equipped African states were
overwhelmed by the political dynamics leading to a compliance overdrive manifested in
developing countries and LDCs enacting provisions they were not required to, under
prevailing transitional periods. In this context, it canvasses the continent’s attempt to fully
leverage TRIPS flexibilities. The current continental IP system is marked by multiplicity
and fragmentation, consisting of two IP organisations, numerous RECs and a proposed
continental IP organisation all jostling to regulate IP and often moving in different
directions and at different speeds. It also briefly considers the protection of Traditional
Knowledge and Plant Varieties as exemplars of aspects of IP that are critical to the
continent due to the nature of the primacy of a traditional way for life for a significant
portion of its population.

1. Introduction

The African continent is vast and diverse as it consists of fifty-five recognised and
two disputed states. A Chapter of this nature cannot offer a comprehensive overview
of IP governance on the continent, so its scope is sparingly delineated as follows.
Many accounts have been given of the introduction of intellectual property (IP) law to
individual African states® and of their current status.® Therefore the Chapter does not
focus on this primary stratum; instead it focuses on the secondary and tertiary strata of
regional continental arrangements respectively. The secondary stratum of IP
governance is populated by regional IP organisations and regional economic
communities (RECs). Much has been written about the regional IP organisations, the
African IP Organization (ARIPO) and the African IP Organisation/Organisation
Africaine de la Propriete Intellectuelle (OAPI), particularly from a global milestone
tracking perspective.* In contrast, relatively little has been written about the RECs’ IP
initiatives, and this Chapter will accordingly seek to provide an account of IP
developments in this sector. Finally, the African Union (AU) intends to implement its
proposal for a Pan-African IP Organisation (PAIPO) and thus introduce a tertiary
stratum of IP governance. This proposal and its merits or otherwise have also been
discussed widely, hence this Chapter will only seek to provide an update on the most
recent developments pertaining to PAIPO. The Chapter concludes by referencing how
Africa has contended with the big questions of IP, such as the protection of plant
varieties and traditional knowledge (TK). It also makes some remarks about lessons
that can be drawn from the historical development of IP on the continent.

The Chapter considers IP developments in Africa from an historical perspective. The
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emergence and development of IP in Africa progressed through the following periods:
pre-colonial; colonial (15" century onwards); post-colonial (20" century) onwards;
and post-TRIPS (1995 onwards). These phases are loosely delineated® and a few
milestones are recounted here to contextualize the Chapter. Colonisation was
pioneered by the arrival of the Portuguese in the early 1400s.° Other early explorers
were the Dutch who docked at the Cape of Good Hope in 1652’ to establish what
Young has called ‘the Dutch maritime mercantile empire’.® The height of colonialism
in Africa was the 19" century, during which many European countries annexed
territories in Africa.® Even the American Colonization Society, a non-state actor,
placed Liberia under its tutelage from 1820 to 1847.

South Africa is recorded as the first African country to have obtained its
independence in 1910 when the Union was formed. However from 1948 to 1990 it
languished under the racially discriminative policy of Apartheid and only achieved a
constitutional democracy in 1997 with the certification of its Constitution.*® Other
African countries attained their independence throughout the 20™ century, with the
last colony, Zimbabwe, attaining her independence in April 1980. The discussion of
the post-colonial*! IP developments in Section 4 covers developments with regard to
each relevant state’s date of independence.

As Carolyn Deere Birkbeck’s later Chapter in this volume underlines, the adoption
and coming into force of the TRIPS Agreement in 1994 and 1995 respectively
constituted a seismic shift in global IP governance, with particular importance for
least developed countries (LDCs). Accordingly, Section 5 outlines IP developments
since 1995. It shows that a TRIPS-induced compliance confidence crisis has resulted
in the early adoption of IP protection standards that are not necessarily appropriate for
African states at particular levels of development. Section 6 discusses the dynamics
between IP and development in Africa. It also notes the localization of access debates
and the protection of plant varieties and TK. Finally, the conclusion in Section 6 asks
whether IP has truly served Africa and questions the lessons she has/should have
learnt from her past entanglement with IP that may be useful in the future.

2. The Pre-Colonial Period

IP rights as conceived of in the current IP framework did not exist in pre-colonial
Africa. However, customary law provided, and continues to, provide knowledge
governance systems, which are briefly outlined below. Such systems are relevant and
required because there are records of African creativity and innovation on both a
small and grand scale ranging from the production of agricultural implements to
architectural marvels such as the Great Zimbabwe monument that dates back to the
15™ century.? Similarly, extensive knowledge was held about the therapeutic or
medicinal value of plant and biological materials, which is referred to today as
traditional medicinal knowledge (TMK). Further, the continent’s rich cultural life
manifested in a variety of art, artefacts, song and dance, which are now commonly
categorised as traditional cultural expressions (TCE) or folklore. The then prevailing
governing system of customary law would have regulated such expressions,
knowledge, skill and its products.

Customary law or ‘indigenous people’s legal regimes’*® are ‘established system[s] of
immemorial rules which had evolved from the way of life and natural wants of the
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people.”** Customary law is living in the sense that communities adapt the rules to
their changing circumstances and needs. This organic nature is distinct from ossified
customary law, which first emerged in the colonial era, when some of these living
laws were recorded by the state in codes, birthing an official or codified version.™
Other sources of official customary law include case law and accounts or records of
customary law by scholars and commentators.'’

Each indigenous community has its customary law and whilst there are many
commonalities between the regimes of each community they are all unique.*® Each
community also had its own rules that pertained to knowledge governance, the bulk of
which are not reduced to writing or even disclosed orally beyond that community. It is
thus not possible to provide a comprehensive or detailed overview of what these
norms were; suffice it cite a few examples. Ouma notes that in East Africa TMK is
held and practiced exclusively by the Olaibo, a sub-group of the Maasai, that specific
composers are regarded to be the custodians of their music compositions and that
some types of artwork and designs are owned by specific community members.*®
These examples show aspects of exclusivity and internal appropriation of traditional
knowledge (TK). It is for this reason that many scholars have suggested that
customary law continues to have an important role in the regulation of TK and should
be considered in crafting appropriate protection regimes. ?° In particular, it is
suggested that customary law should form the root of sui generis means of protecting
TK.? Such proposals have been made not only in relation to African TK but in
relation to indigenous communities’ TK regardless of the community’s location.?

3. The Colonial Period

During the colonial era customary law’s coverage shrunk to ‘family matters and
associated property and inheritance issues’% and was soon overtaken by imperial laws
in the domain of knowledge governance as new forms of rights were created by
‘extractive’ IP laws. Drahos explains this characteristic as follows: ‘[T]he concept of
an extractive property order refers to property systems in which the systems allow one
group (the extractor group) to obtain control of assets belonging to the second group
without the extractor group obtaining consent and offering proper compensation for
the asset transfer’.?* The extractor group is the outsider or outsiders who colonised
African states and then introduced a new system of law that enabled them to extract
knowledge and ideas from the colonised territory without consent or compensation.

Various methods of introducing colonial IP laws were utilized, such as simply
extending the colonising state’s laws and the applicability of international agreements
to which they were party to the colony, as well as the enactment of colony-specific
laws.? The main critique of such an approach is that it inevitably resulted in IP
regimes which were ill-suited to the colonies. This is because they were not crafted
with due regard for the colonies’ conditions and needs. Administration of IP rights
was provided by the colonising state, often from its home territory. For instance, the
French National Patent Rights Institute (INPI) administered patents on behalf of
French colonies and the Administrator General of the Ministry of Foreign Affairs of
Belgium granted patents for Belgian colonies. 2°

During this era, African states began to co-operate with the aim of strengthening their
fight against colonization. Where possible they provided safe houses for exiles and
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military training facilities for those actively involved in armed struggle.?’ In some
instances such support was provided by individual states and in others, such support
was given as a collective, such as the Frontline States,? which supported South
Africa in its fight against Apartheid.” As will be shown below, this mutual support
has not ended with the demise of colonisation and Apartheid, but has continued to
inform African states’ continental initiatives®® and their foreign policy positions on a
variety of matters including IP.*! Informed by equity and public interest prerogatives
which find expression in the metanorm of Ubuntu (discussed below in Section 6),
African states have coalesced into an influential group (the Africa Group) which
advances its members’ interests. For instance, the group is active at the World Health
Assembly (WHA), ** the World Trade Organisation (WTO) ** and the World
Intellectual Property Organisation (WIPO).* Its efforts to bring global attention to the
plight of the continent in the face of inaccessibility of essential medicines and other
key knowledge assets has resulted in a ‘global counter-discourse on the appropriate

regulation of intellectual property’.*

4. The Post-Colonial Period

After a critical mass of African states had attained their independence, they
consolidated their regional co-operation by forming a continental organisation, the
Organisation of African Unity (OAU) in 1963, that later became the AU in 2001.% At
about the same time many states were grappling with how to set up their own IP
administrative structures. In view of their limited resources and expertise, it was
prudent to leverage economies of scale by setting up regional IP organisations.
Legislative reform was a long time coming and many states continue to implement
colonial era IP laws today. However, OAPI Member States all subscribe to uniform IP
laws contained in the Bangui Protocol and its Annexes,® and ARIPO’s Protocols
have played a significant role in the rejuvenation of IP legislation through their
harmonizing function. Similarly, some of the RECs have provided leadership,
particularly in relation to patent-related TRIPS flexibilities.

The Sections that follow outline OAPI, ARIPO and REC developments, bearing in
mind that they occurred within the context of Pan-Africanism as expressed through
formation of the OAU, now the AU. Consequently, it is important to view
membership of the regional organisations against the backdrop of the AU and the
countries’ colonial past. Fifty-four of the recognised African states are AU Member
States. The fifty-fifth state, Morocco, is not an AU Member State. It formally
withdrew its membership of the AU’s predecessor, the OAU, in 1985 because of a
dispute relating to the recognition of the Sahrawi Arab Democratic Republic
(SADR).*®

The AU has divided the continent into five regions. These regions are depicted below,
together with the regional IP organisation membership of its members. The official
languages of the AU Member States are also shown as a proxy for colonial heritage.
Several countries have multiple official languages, but for present purposes it is only
necessary to indicate languages that were introduced to a country by colonization.
REC membership is not indicated in the table because of their multiplicity and the
overlapping memberships held by many AU Member States. Instead, it is outlined
further below in a separate Section 4.1.3 dedicated to discussing RECs.
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Central Burundi Fr ARIPO Obs Chad Fr Ar OAPI Equatorial Guinea Sp OAPI

Cameroon Fr En OAPI  Congo Fr OAPI Gabon Fr OAPI
Central African DR Congo Fr Sdo Tomé and Principe Po
Republic Fr ARIPO
OAPI
Eastern Comoros Fr Ar OAPI Madagascar Fr South Sudan En Ar
Djibouti Fr Mauritius Fr ARIPO Sudan Ar ARIPO
Ethiopia ARIPO Obs Obs Uganda En ARIPO
Eritrea Ar ARIPO Obs  Rwanda Fr ARIPO  Tanzania En ARIPO
Kenya En ARIPO Seychelles Fr En
ARIPO Obs

Somalia Ar ARIPO
North  Algeria Ar, Fr ARIPO Libya Ar ARIPO Sahrawi Republic
Obs Obs Tunisia Ar ARIPO Obs
Egypt Ar, ARIPO Obs  Mauritania OAPI
South  Angola Po ARIPO Obs  Mozambique Po Swaziland En ARIPO

Botswana En ARIPO ARIPO Zambia En ARIPO
Lesotho En ARIPO Namibia En ARIPO  Zimbabwe En ARIPO
Malawi En ARIPO South  Africa En

ARIPO Obs

West Benin Fr OAPI Ghana En ARIPO Niger Fr OAPI

Burkina Faso Fr OAPI  Guinea Bissau Po Nigeria En ARIPO Obs
Cape Verde Fr OAPI OAPI Senegal Fr OAPI
Céte d’Ivoire Fr OAPI  Guinea Fr OAPI Sierra Leone En ARIPO
Gambia En ARIPO Liberia En ARIPO Togo Fr OAPI

Mali Fr OAPI

Figure 1: IP regional organisation by AU region

Languages: Am Amharic, Ar Arabic, En English, Fr French, Po Portuguese, Sp
Spanish

IP regional organisation membership: ARIPO, ARIPO observer (ARIPO Obs),
OAPI

As is evident from the above, Francophone states and one Lusophone state, Guinea
Bissau, from the central, eastern, northern and western AU regions form the
membership of OAPI. The majority of its membership is drawn from the central and
western regions. ARIPO draws its membership from Anglophone, Francophone,
Lusophone and Arabic states from the eastern, southern and western regions of the
AU. However, most of its membership is drawn from the eastern and southern
regions. With the exclusion of Mauritania, states in the northern region, do not belong
to either ARIPO or OAPI. However, four of these states have ARIPO observer status.
In the Southern and Western regions only South Africa and Nigeria are not members
of a regional IP organisation, although both have observer status at ARIPO. In total
ARIPO has twelve observer states. The incomplete coverage of the continent by the
two regional IP organisations has fuelled calls for a continental IP organisation, as
discussed in Section 5 below.
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4.1 The Formation of the Regional Intellectual Property Organisations and their
Mandates

4.1.1 The African and Malagasy Office of Industrial Property (OAPI)

In 1962 newly independent Francophone states*® adopted a constitutive agreement®
at Libreville, Gabon that created the African and Malagasy Office of Industrial
Property/Office Africaine et Malgache de la Propriété Industrielle (OAPI).** OAPI
focused only on industrial property. It was replaced by OAPI in 1977 upon the
adoption at Bangui, Central African Republic of the Agreement relating to the
creation of OAPI, known as the Bangui Agreement. * The Bangui Agreement came
into force on 8 February 1982.

As noted above, the Bangui Agreement serves a uniform code of laws for OAPI
Member States. It currently has ten annexes, namely: Annex |. Patents; Annex II:
Utility Models; Annex IlI: Trademarks and service marks; Annex IV: Industrial
Designs; Annex V: Trade Names; Annex VI: Geographical Indications; Annex VII:
Literary and artistic property; Annex VIII: Unfair Competition; Annex IX: Layout
Designs of Integrated Circuits; and Annex X: New Varieties of Plant. Notably, the
Annexes do not cater for the protection of TK. The Agreement was updated in 1999
and the revisions and Annexes | to IX became effective on 28 February 2002. Annex
X, which adopted the 1991 International Union for the Protection of New Varieties of
Plants (UPOV) Convention’s approach to protecting plant varieties, came into force
on 1 January 2006 and OAPI became a member of the UPOV Convention in 2014.%
The OAPI Secretariat administers IP rights on behalf of its Member States and
undertakes both formal and substantive examinations for the registration of rights.

4.1.2 The African Industrial Property Organisation (ARIPO)

Fourteen years after the formation of OAPI, newly independent Anglophone states
established the Industrial Property Organization for English-speaking Africa
(ESARIPO), ** with technical and administrative assistance from UNECA and
WIPO.* Its constitutive agreement, the Agreement on the Creation of ESAPIRO
Africa, was adopted at a Diplomatic Conference held in Lusaka, Zambia on 9
December 1976. The Agreement, which is commonly known as the Lusaka
Agreement, came into force on 15 February 1978.

Seven years later Article 4 of the Lusaka Agreement was amended in order to expand
the pool of states eligible for membership beyond Anglophone states to all members
of UNECA or the OAU (now the AU).* This necessitated a name change to the
African Industrial Property Organization (ARIPO) to remove its reference to the
English language.*’ Another name change was occasioned by the Organization’s
broadening of its mandate from industrial property to other forms of IP and although
its acronym remained constant, its full name changed to the African Regional IP
Organization in 2004.*®

In addition to its constitutive act, the Lusaka Agreement, ARIPO has the following
protocols: the Harare Protocol on Patents and Industrial Designs of 1982, the Banjul
Protocol on Marks of 1993, “° the Swakopmund Protocol on the Protection of
Traditional Knowledge and Expressions of Folklore of 2010,°° and the Arusha
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Protocol for the Protection of New Varieties of Plants.>! Of these Protocols, the latter
two have bore the brunt of some criticism, which is summarized below in Section 5 as
part of the discussion of post-TRIPS developments.

ARIPO’s protocols serve a harmonizing function and are not binding in its Member
States unless they are domesticated. Its membership therefore has a patch-work IP
framework as compared to OAPI’s unified one. Member States are at liberty to
choose which Protocols to accede to or ratify and thereafter domesticate. The ARIPO
secretariat administers patents, utility models and industrial design applications on
behalf of states party to the Harare Protocol. ARIPO undertakes substantive
examination of patent applications®? and utility models®® but only undertakes a
formality examination of designs.>* However, in each instance the national office is
afforded an opportunity to consider the application and to indicate to ARIPO whether
it will grant national protection for it.>> ARIPO also receives and processes trademark
applications on behalf of states party to the Banjul Protocol.*® However, it only
conducts a formal examination®’ and then forwards the application to national offices
for substantive examination.®® It has a Board of Appeal that hears appeals against
decisions made by its office.>®

The ARIPO Office does not perform any registration function under the Swakopmund
Protocol as there are no formalities for obtaining protection. However the Protocol
provides that the Office may maintain a database or registry of protected works “in the
interests of transparency, evidence and ... preservation’.®® In addition, the Office is
tasked with ‘awareness-raising, education, guidance, monitoring, registration, dispute
resolution, enforcement’ and related activities.®* When the Arusha Protocol comes
into force, ARIPO will serve as registry for plant breeders’ rights. ° It will undertake
both formal and substantive examinations of applications® or outsource them.®*

4.1.3 Regional Economic Communities

One of the AU’s objectives is the creation of the African Economic Community
(AEC), ® which will be constituted by the amalgamation of RECs.® There are
currently fourteen RECs,®” however only eight of these will constitute the AEC.%®
Listed chronologically according to their dates of formation, the relevant eight RECs
are: the Economic Community of West African States (ECOWAS), formed in 1975;%
the Economic Community of Central African States (ECCAS/CEEAC), formed in
1983; ™ the Arab Maghreb Union (AMU/UMA), formed in 1989;"* the Southern
African Development Community (SADC), ® formed in 1992 and replacing the
Southern African Development Coordination Conference SADCC formed in 1980;
the Common Market for Eastern and Southern Africa (COMESA),” formed in 1994
and replacing the Preferential Trade Area (PTA) formed in 1981; the Inter-
Governmental Authority of Development (IGAD)," formed in 1996 and replacing the
Intergovernmental Authority on Drought and Development (IGADD) formed in 1986;
the Community of Sahel-Saharan States (CEN-SAD) formed in 1998;” and the East
African Community (EAC) formed in 1999."

The RECs derive their IP mandate from their constitutive agreements,’’ or trade-
related protocols.” However, for the most part they have not adopted any IP specific
regulatory instruments. As is evident from the above list, five of the eight RECs
shortlisted to constitute the AEC predate the TRIPS Agreement. Since the coming
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into force of TRIPS, some of the RECs have been actively assiting their members to
be TRIPS-compliant. These initiatives are outlined in Section 5 below. Some scholars
find the RECs’ approach to IP to be more robust than that of ARIPO or OAPI because
the former is within a regional trade context which takes cognisance of a ‘broad
policy framework on research, technology development and innovation’ that the latter
often overlooks. "

5. Since the TRIPS Agreement

The TRIPS Agreement, discussed by Sam Ricketson in his Chapter in this volume,
has been criticized for being neo-colonial and for failing to adequately cater for the
unique position of developing countries.®® Perhaps motivated by Pan-Africanism and
strong bonds of mutual support, African states have rallied together at the WTO,
WIPO and WHO to contribute to important initiatives that have sought to ameliorate
the harsh effects of the TRIPS Agreement. Examples of this include African
leadership in the crafting of the Doha Declaration and the WIPO Development
agenda.

In a sense, the TRIPS Agreement created a crisis of confidence amongst many
African states as they set about achieving compliance with its provisions. Many
African states had transposed IP laws that were merely extended from the colonizing
state and their local IP expertise and administrative capacity was minimal.®! The
primary reason for this was that colonial administrators were simply parachuted in to
administer IP or the local IP offices simply served as a “clerical outpost’® for the
colonial IP office and simply served to rubber-stamp or extend IP rights granted in the
colonizing state to the colonised state. Following TRIPs, African states’ ‘political
dynamics’ of IP decision making,® pressure from former colonizers, global north-
based donors and the global IP infrastructure (such as WIPO, WTO and UPOV)
coupled African states’ limited technical expertise and national capacity led to a
compliance over-drive.®*

These compliance efforts appear to have been overdone because many LDCs have
gone above and beyond what is required of them. The most glaring example of this is
OAPI’s extensive revision of the Bangui Agreement in 1999% to incorporate TRIPS
standards during the currency of an LDC transition period. This period was initially
set to expire in 2005 and has been extended twice with a current expiry date of 1 July
2021 or sooner if a country ceases to become an LDC before that date.®® OAPI’s early
adoption of TRIPS standards has been attributed to various factors, including
inappropriate advice and persuasion and pressure to adopt the standards, coupled with
resource and expertise constraints which led to a less than full appreciation of what
was at stake. ® The following Section presents the provisions concerning the
protection of plant varieties provided for by ARIPO, OAPI and SADC as an example
of the early adoption of TRIPS standards by African states.

5.1 Plant Variety Protection

Annex X of the Bangui Protocol, the Arusha Protocol and the SADC’s Draft Plant
Variety Protection (PVP) Protocol® are based primarily on the 1991 Act of the
UPOV Convention (UPOV 1991).%° They afford plant breeders’ rights (PBRs) to
plant varieties that are new, distinct, uniform and stable.*® This adoption of a UPOV
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1991 approach, which Africa eschewed in 2000,%! is inappropriate because it may
facilitate biopiracy, does not protect farmers’ rights, and includes PBR eligibility
criteria that are ill-suited to the region,®as further elaborated below. In addition, the
majority of all three organisations’ Member States are LDCs and are accordingly not
yet required to protect plant varieties. It has also been pointed out that there are better
alternatives for protection such as a hybrid approach employed in Malaysia, the
Philiggines and Zambia® or the sui generis approach presented by the AU Model
Law.

A major criticism of the UPOV approach (as found in both its 1978 and 1991 version)
is its disjoinder of plant breeding from its farming context, which is critically
important and is infused with TK in Africa.®® Other frameworks provide the requisite
comprehensive framework which contextualizes plant breeding within farming,
biological conservation and the protection of TK.% These frameworks include the
Convention on Biological Diversity (CBD), ¥ its guidelines® and its Nagoya
Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of
Benefits Arising from their Utilization (Nagoya ABS Protocol)* and the International
Treaty on Plant Genetic Resources for Food and Agriculture (ITPGRA).'® Many
African countries are party to these agreements and protocols,*™ thereby signaling
their support for their holistic approach.

By overlooking the contextual elements of plant breeding encapsulated in these other
frameworks, the UPOV approach fails ‘to adequately account for smallholder
[indigenous and local community] ILC farmers’.’® Among other shortcomings,
UPOQOV’s technical eligibility criteria for protection ‘exclude the pattern of agricultural
production and innovation in Africa’s ILCs’. *® These factors result in the
vulnerability of farmers’ varieties which are then left unprotected under the UPOV
scheme.'%

Another contested aspect of the UPOV approach is its provision for so-called farmers’
privilege, which is ‘the agricultural tradition of farmers saving part of their harvest for
the seeding or propagation of the next crop.”'®> UPOV 78 provides for an exemption
for “private and non-commercial use’ which does not provide for the farmers’ right to
re-sow seed harvested from protected varieties and leaves it to Member States to
include or exclude it from domestic legislation.'®® However, all Member States opted
to include the re-sowing right.**” Article 15(2) of UPOV 91 provides for farmers’
privilege as an optional exception ‘to permit farmers to use for propagating purposes,
on their own holdings, the product of the harvest which they have obtained by
planting, on their own holdings, the protected variety’. In addition, this optinal
mechanism is subject to some limitations and is considered to be very narrow because
farmers’ use of the varieties is constrained by breeders’ terms.*®

It has thus proven difficult to justify or support the adoption by ARIPO, OAPI and
SADC of the UPOV 1991 approach. Such adoption has been partially explained by
scholars such as Oguamanam as due to pressure from the United States.'® OAPI
Member States are already bound by the UPOV 1991 approach. ARIPO’s Arusha
Protocol has not yet entered into force. It will do so once four States have ratified or
acceded to it. However, since the ARIPO’s IP framework serves a harmonizing
function, its protocols have a potentially less devastating effect as they may not be
domesticated by member states. It is hoped that LDC Member States will carefully
consider their position prior to ratifying and domesticating the Arusha Protocol. The
SADC'’s Draft PVP Protocol has not yet been adopted, but once it is, it will also need
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to be taken up by member states, hopefully only after much reflection.
5.2 The Protection of Traditional Knowledge

The protection of TK is contested and there is the constant tension between what
rightfully belongs to indigenous communities and what ought to form part of the
public domain.**® The protection of TK has vexed IP organisations and scholars for a
long time, as evidenced by the slow progress of the WIPO Inter-Governmental
Committee (IGC), which has been grappling with the issue for almost 15 years. As
outlined above, some African organisations have crafted their own legal instruments
to provide for such protection. In view of the international inertia, one would expect
the regional IP organisations to step up and find solutions for their constituents.

OAPI’s IP framework does not extend to the protection of TK. In contrast, ARIPO’s
Swakopmund Protocol provides for sui generis protection of TK** and folklore.**? It
draws on customary law for the purposes of defining protectable works, determining
their ownership and settling disputes.**® There are no formalities attendant upon the
acquisition of protection'** which lasts for as long as the relevant work meets the
eligibility criteria when it is owned by a community and for ‘25 years following the
exploitation of knowledge beyond its traditional context’ when it is owned by an
individual.**® For TK these criteria are that the TK must be: (a) generated, preserved
and transmitted in a traditional and intergenerational context; (b) distinctively
associated with a local or traditional community; and (c) integral to the cultural
identity of a local or traditional community that is recognized as holding the
knowledge through a form of custodianship, guardianship or collective and cultural
ownership or responsibility. Such a relationship may be established formally or
informally by customary practices, laws or protocols. *°For expressions of folklore
the eligibility criteria are that they must be: (a) the products of creative and
cumulative intellectual activity, such as collective creativity or individual creativity
where the identity of the individual is unknown; and (b) characteristic of a
community’s cultural identity and traditional heritage and maintained used or
developed by such community in accordance with the customary laws and practices of
that community.**’

The Swakopmund Protocol has been lauded as being clear and an excellent sui
generis model.™® However, it been criticized for vesting ‘control of third party use of
expressions of folklore’ in member states and their national competent authorities,
rather than in their originating indigenous communities.'* It has also been criticized
for granting ownership rights in respect of TK and folklore to individuals as this is
considered to be contrary to the practices of indigenous communities.** However, as
noted above in Section 2, Ouma states that some communities in East Africa grant
custodianship and ownership of TK to some community members. It is not clear
whether this means an individual can hold such rights or whether this is a reference to
a sub-group of the community.

5.3 RECs and the Implementation of TRIPS Flexibilities
Several RECs have been providing leadership to their member states with regard to

their implementation of TRIPS flexibilities.'?* They have probably been spurred on
by the 2012 AU Pharmaceutical Manufacturing Plan for Africa (PMPA) Business
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Plan’s stark call ‘to fully exploit the TRIPS flexibilities and accelerate the ongoing
negotiations for an extension to the 2016 transition period or face the prospect of
paying more for drugs in the future’.*?? This Business Plan was prepared and adopted
by the AU pursuant to its PMPA which was endorsed by the 2007 AU Heads of State
and Government Summit. It is accordingly a government document, rather than a
pharma document. Its purpose is to ‘advance the local pharmaceutical sector as a key
contribution towards sustaining the supply of quality, safe and efficacious medical
products across all essential medicines.” 2 Its primary focus therefore is on
developing state-owned domestic manufacturing capacity. Due to capacity and
resource constraints, such efforts would usually require some kind of collaboration
with private entities and donor support. The Business Plan constitutes a process by
which to enhance domestic pharmaceutical manufacturing capacity. The following
paragraph briefly sets out its genesis.

Following the adoption of the PMPA in 2007, the 4th session of the AU Conference
of Ministers of Health held in 2009 instructed the AU Commission to prepare the
Business Plan.’** This directive was confirmed in 2011 at the 5th session of the AU
Conference of Ministers of Health. *** Thereafter, the AU Commission in
collaboration with the United Nations Industrial Development Organization (UNIDO)
proceeded to prepare the Business Plan.?® The Business Plan is currently under
implementation and specifically tasks ARIPO and RECs to spearhead efforts to
maximize TRIPS flexibilities.*?’

The EAC has taken up this challenge by adopting a Regional IP Policy on Public
Health-Related WTO-TRIPS Flexibilities in 2013.*% In addition, it has adopted the
Regional Protocol on Health-Related WTO-TRIPS Flexibilities that gives the policy
force of law.'®® However, the Protocol needs to go through a signature and ratification
process before it will become effective. The EAC has also adopted a Regional
Pharmaceutical Manufacturing Plan of Action (RPMP0A) and the Federation of East
African Pharmaceutical Manufacturers (FEAPM) is actively pursuing its
goals.**Similarly, ECOWAS adopted a TRIPS Policy™*! and Guidelines** in October
2012. It adopted the ECOWAS Pharmaceutical Manufacturing Plan in April 2014.**

The EAC and ECOWAS policies and regulatory instruments were based on reviews
of their Member States’ then current IP law provisions that found that states were
making sub-optimal use of the flexibilities. *** Concrete recommendations were made
for improving this situation. Examples of these include enacting provisions for Bolar
and research exceptions; ™ international exhaustion;** and the requirement of the
disclosure of the best mode of implementing an invention in patent applications.**
Further, both the EAC and ECOWAS have provided detailed legislative drafting input
in their Protocol and Guidelines respectively. Therefore their Member States have
templates upon which to base their legislative provisions.

Other RECs such as COMESA and SADC have not yet followed suit but all
appearances are that they intend to do so. SADC’s Pharmaceutical Business Plan
(2007-2013) prioritizes the use of the TRIPS flexibilities as a strategy to make quality
medicines more affordable to citizens in Member States.”*® COMESA has adopted a
general regional IP policy™® which expressly states that one of its objectives is to
fully exploit available flexibilities ‘to facilitate access to medicines for all people
particularly the marginalised of society.”**° Moreover both COMESA and EAC have
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recently launched a tripartite Free Trade Area (T-FTA)*! and the T-FTA Agreement
commits them to concluding negotiations relating to their IP Agenda within a period
of two years.' Article 27(3) of the 2010 draft of the Agreement provided that
‘tripartite Member States shall co-operate and develop capacity to implement and
utilise the flexibilities in all relevant international agreements on intellectual property
rights”. 1 It also included Annex 9 which provided further detail on how this
objective was to be met.** It is likely that this approach will be carried through in the
current negotiations. This view is buttressed by the fact that the EAC has already gone
ahead and provided for this in its Policy and Protocol. Therefore it is not improbable
that the T-FTA will simply adopt the EAC’s instruments.

5.4 The Proposal of the Formation of a Continental Intellectual Property
Organisation

Scholars have mooted the creation of a continental IP organisation since the mid-
1990s. **° Whilst early proposals contemplated that this organisation would have
competence in all areas of IP, more recent proposals have isolated competence in
trademark law as more appropriate.**® In view of the continent’s very strong Pan-
African agenda, it is perhaps unsurprising that the AU has now turned substantial
attention to implementing its proposal for PAIPO. This proposal was first mooted in
the early 2000s **” and much of the leg-work was done in that period.'*® This entailed
consultative workshops in each AU, undertaking studies'*® and incorporating the
proposal in the AU’s Science and Technology Consolidated Plan of Action of 2006.
In that year, a formal recommendation was made for the establishment of PAIPO at a
meeting of the African Group.™* Thereafter a concept paper was tabled at the extra-
ordinary African Ministerial Conference on Science and Technology (AMCOST),**?
which argued that PAIPO would ensure ‘continental inclusiveness’, *** leverage
economies of scale and better link IP to economic development, thereby encouraging
political will and action on this front.**

In January 2007 the AU Assembly adopted a decision which mandated the creation of
PAIPO. *° Thereafter, the AU’s Scientific, Technical and Research Commission
(AU-STRC) was charged with primary responsibility for implementing this
decision.™® It then commissioned an expert to draft a situation analysis*>’ and to draft
Constitutive Articles. These were discussed at several workshops™® and at AMCOST
IV in 2010.%° AMCOST IV directed that the draft should be revised and further
consultations undertaken, which are reported to have been undertaken in 2011.'%°

In 2012 a draft PAIPO statute was published in anticipation of its consideration by
AMCOST V in November of that year. The draft statute was heavily criticised *** and
a petition was mobilised against it.®% In view of this response AMCOST V referred
the draft back to the AU-HRST for further consultation, including a stakeholders’
meeting.'®® This direction was confirmed by the 20" Ordinary Session of the AU
Summit held in January 2013 which also called for the stakeholders’ meeting to be
convened in May 2013.'% However, this meeting was not held at that time and in
April 2014, the ARIPO and OAPI Secretariats publicly called for this meeting to be
convened, with their participation.*®

When AMCOST met at Brazzaville a few days after this public call, it approved a
revised Draft of the PAIPO Statute'®® and the Science, Technology and Innovation
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Strategy for Africa 2024 (STISA-2024), a component of the AU’s Agenda 2063. The
STISA-2024 identified PAIPO as a constituent of the AU Commission.*®’ Since then,
the AU Assembly’s 23" Ordinary Session held in 2014 has adopted STISA-2024 and
directed that the revised draft PAIPO statute be referred to the Specialized Technical
Committee (STC) on Justice and Legal Affairs.'®® The Assembly also endorsed
Tunisia as the host of the headquarters and secretariat of PAIPO and called for the
AU-HRST and Tunisia to prepare a ‘road map for [the] implementation of PAIPO’. A
progress report on the preparation of the road map was not tabled at the AU’s 2015
Summit and it is not clear when such a report will be forthcoming. However, it is
clear that a lot of headway has been made towards operationalising PAIPO and it is
likely to become a reality soon.

The approved revised Draft Statute was not detailed as it is a constitutive document
and further detail will be provided for in seondary instruments.'®® However, it
depicted the AU’s vision. It envisages that PAIPO will not register IP rights as that
will continue to be done by ARIPO and OAPI. Instead, it will serve as a high-level
continental policy formulation plattform. Therefore lack of reference to public interest
imperatives and the WIPO Development Agenda in the first draft of the statute was
cause for concern because it appeared that the AU had not taken on board significant
perspectives and developments.*” If this proved to be true, then the gains that the
African Group at international fora, such as the Doha Declaration,'”* would be lost.
Fortunately, the revised draft makes reference to the WIPO DA, ‘international human
rights law and international agreements on sustainable development and the protection
of indigenous knowledge.’*> However, it still does not refer to TRIPS flexibilities or
the Doha Declaration. This omission will hopefully be rectified by PAIPQO’s
integration of the extensive work that has been done by RECs in relation to fully
leveraging the flexibilities. This draft of the statute has been criticized for practical
shortcomings, such as its failure to not make provision for membership of PAIPO.*"

The 2013 draft has been superseded by the final PAIPO Statute that was adopted by
the AU on 31 January 2016 at its 26™ Summit. The final statute carries forward the
tenor of the modified preamble from the 2013 draft. It refers to ‘the cultural and
socio-economic development of Africa’; recognises ‘international human rights laws
and international agreements on sustainable development and the protection of
indigenous knowledge’ and refers to the WIPO Development Agenda, Sustainable
Development Goals and the AU’s Agenda 2063. In other ways, it is markedly
different from the 2013 revised draft. For instance, its art 2 characterizes PAIPO as a
specialized AU agency and art 25 makes provision for the filing of reservations by
party states, which was prohibited by earlier drafts. In addition, its art 9 changes the
organs of the institution by replacing the Experts Committee with the Conference of
State Parties and re-introduces the Board of Appeal. The Board of Appeal had been
omitted from the 2013 revised draft statute because PAIPQO’s registration function was
removed. Its re-introduction to the final statute in the continued absence of a
registration function is puzzling. The final statute expressly provides for Tunisia as
the organization’s headquarters. It also includes new provisions pertaining to the
official language of the organization (art 26), popularization of the statute (art 18), a
safeguard clause (art 22), signature, ratification and accession (art 23), registration of
the statute (art 27) and the authentic texts of the statute (art 30). Some of these
provisions overcome some shortcomings such the failure to provide for a mechanism
for the acquisition of PAIPO membership through accession, signature and
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ratification.

6. Conclusion: Intellectual Property, Development and Lessons From
History

The historical account of the development of IP on the African continent has shown
that there are a number of themes at play. First, one sees the external to internal flow
of IP law from outside the continent into it which displaced exiting knowledge
governance systems as it entrenched the primarily extractor-biased IP system.
Secondly, this introduction of IP law and its entrenchment particularly in the post-
TRIPs era led to compliance confidence crisis which was seen as ill-equipped African
states grappled with updating transposed IP systems to comply with TRIPs. The
political dynamics of IP decision making overwhelmed many states leading to
compliance overdrive manifested in developing countries and LDCs enacting
provisions they were not required to, under prevailing transitional periods. Thirdly,
another aspect of this compliance focused trajectory is multiplicity and fragmentation.
Africa has two IP organisations, numerous RECs and a proposed continental IP
organisation all jostling to regulate IP and often moving in different directions at
different speeds.

Whilst there is a growing body of literature on IP with an African focus, there is still
much to learn about the synergies between innovation, creativity, IP and development
in the region.*™® Recent studies have highlighted how IP systems may be both
undervaluing and undermining African innovation because innovation is not easily
measured by prevailing metrics and IP laws are not sufficiently calibrated to motivate
or support it.}”® The elusiveness of some African innovation is due to it being
primarily ‘pragmatic’ in nature — that is, it being needs-driven and incremental and
mostly located in the so-called ‘informal’ (unregulated) economy.'’® This is not to say
that formal sector innovation does not occur, far from it. As shown by conventional
indices that typically undervalue African innovation, such as WIPQO’s Innovation
Indices, for example, countries such as Kenya and Uganda show significant levels of
innovation.'”” It has also been shown that focusing on ‘dominant preconceptions of IP
as involving mainly patent, copyright and trademark protections’ is misplaced and
cognizance needs to be taken of trade secrets and other flexible legal mechanisms
which are better suited to African informal-sector innovation.*"

As several of the other Chapters in this volume suggest, including those focused on IP
and development specifically, the analysis of the relationship between the robustness
of a national IP framework and economic development is one fraught with
controversy. Different views have emerged, reflecting at least three distinct
approaches.*”™ First, some scholars contend that a strong IP system leads to inflows of
foreign direct investment and consequent economic development. Secondly, others
argue that such links are tenuous at best and that the historical evidence suggests that
robust IP systems only become relevant as a country becomes more developed, such
that developing countries and LDCs are better off with less robust systems. Thirdly, a
mid-point argument is that the relationship between IP and economic development
flows both ways or is much more nuanced than being one directional.

In addition, Africa has had to contend with the other big questions or issues of IP such
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as access debates in the context of both patent'®® and copyright law,®! cultural

appropriation and protection of TK. The AU’s African Model Law of 1998 and
ARIPO’s Swakopmund Protocol of 2000 are instances of such independent solutions.
As noted in Section 2 above, there are growing calls for a reversion to customary law
principles in search of sui generis TK protection models, and the world will continue
to look to developing states to provide leadership on this front.

It appears that in the short to medium term the African continent will continue to
consolidate its efforts to integrate its IP framework in an effort to craft an
appropriately nuanced system to meet its unique circumstances.
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	Scholars have mooted the creation of a continental IP organisation since the mid-1990s.144F  Whilst early proposals contemplated that this organisation would have competence in all areas of IP, more recent proposals have isolated competence in tradema...
	In January 2007 the AU Assembly adopted a decision which mandated the creation of PAIPO. 154F  Thereafter, the AU’s Scientific, Technical and Research Commission (AU-STRC) was charged with primary responsibility for implementing this decision.155F  It...
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